When AVMA was founded in 1982, few cases of cerebral palsy were litigated; those which were invariably lost. The reason for both was the lack ofskills on the part of claimant lawyers. As these skills developed, both the number of cases and the success rate increased. Towards the end of the 1980s, claimants were having so much success that the obstetricians began to panic. It became clear that they, or their legal advisors, were developing two methods of counteracting what they saw as a near epidemic and a threat to the profession itself The first was the concept ofdefensive medicine; notice was given that, because of the fear of litigation, obstetricians were carrying out unnecessary Caesarean sections, to the detriment of mothers and to the health service.
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The second method was to move the goal posts. Until then, the main issue in the cerebral palsy litigation had been that of negligence. The defendants were finding that the new skills of the claimants' lawyers, together with the support of expert witnesses who had become far more experienced and were prepared to criticize their colleagues when their practice was clearly not acceptable, meant that negligence had become far easier to prove. As a result, the issue of causation -clearly a far more complex one -began to be raised more frequently. So much so that in recent years, most cerebral palsy actions are disputed, not always on negligence, but often solely on causation.
Around that time, a number of learned scientific articles began to appear in the medical literature, particularly in the United States, showing just how difficult it was to prove causation. The more cynical amongst those representing patients regarded this as an interesting coincidence. Indeed, an editorial in an early edition of the regretted that the medical profession did not put more effort into identifying the causes of cerebral palsy rather than simply trying to defeat claims for compensation for patients who had suffered.
The climate in England in relation to clinical negligence claims has, of course, changed since then. With a clearer recognition by the medical profession of the need to improve standards and the needs of damaged patients, and the greater understanding and cooperation that has developed between claimants and defendants lawyersnot least because of the existence of the Clinical Disputes Forum -it has become far less common for 'learned articles' to be produced with the specific purpose of defeating claims. Lawyers have been happy to contest the cases on the basis of the evidence in each case and according to the tests laid down by the law.
It is therefore particularly unfortunate that the British Medical Journal (BMJ) has sought fit to publish a 'consensus statement' originating from a jurisdiction (Australia) where clinical negligence litigation is at a much earlier stage in development. Others elsewhere in this edition criticize the lack of authority, both legal and scientific, in that statement. We hope that in this country it will be approached with the scepticism it deserves. THE Bl'v1J ARTICLE 'A TEMPLATE FOR DEFINING a causal relationship between acute intrapartum events and cerebral palsy: international consensus statement' by 49 authors from seven countries (including six from the British Isles)1 was published on 16 October 1999 with an accompanying editorial.f Similar articles had previously appeared elsewhere. Only six representatives from the British Isles took part and only one UK organization is listed amongst the supporters of the consensus statement, The Royal College of Obstetricians and Gynaecologists (RCOG). The involvement of the Royal College was somewhat informal; the document was shown to a few senior members of the College 136 CLINICAL RISK with an interest in feto-maternal medicine (but none with any great medico-legal experience) but did not pass through Councilor through the joint standing committee of the RCOG and the Royal College of Paediatrics and Child Health (RCPCH). Of the four obstetricians from the British Isles, three are past or present members of council of one of the Medical Defence Organizations. No UK paediatric neurologist took part, although several were invited and declined. The RCPCH is not on the list of supporting bodies.
The article set out to review the literature and contained no new research; it resulted from a task force set up by the Perinatal Society of Australia and New Zealand in 1997 to review the causation of cerebral palsy and:
'" to try to define an objective template to better iden-tifY cases of cerebral palsy where the neuropathology began or became establishedaround labour and birth.
The shortcomings of the genesis of this document as an international consensus statement are described in edition in an article by Dear, Rennie, Newell and Rosenbloom. The motives for the creation of the template are explained in the conclusion:
[To help] the public, healthcare workers, those researching in this area, and, where necessary, courts of law to understand more easily the probability of whether, in any particular case, there is convincing evidence to suggest that the pathology causing cerebral palsy occurred during labour and whether it was reasonably preventable.
The conclusion reiterates the well known statement, familiar to all readers of this journal, that the majority of neurological pathologies causing cerebral palsy are unrelated to birth events. There seems little doubt that a major part of this motivation was 'to help ... courts of law ... ' But, as Pickering points out in his article, the language of the template is not couched in terms which a court of law would recognise. In particular, the template lays down 'essential criteria', all three of which are 'necessary before an intrapartum hypoxic cause of cerebral palsy can begin to be considered'. This, of course, is not the approach of the courts. The courts hear evidence from both sides of a civil dispute and decide on the balance of probabilities whether the claimant has proved their case. The court does not recognise 'essential criteria' which rule out a possible finding.
As Dear et al. point out, the 'essential criterion' that has caused most concern to those who regularly give evidence before the courts is that which required 'evidence of a metabolic acidosis in intrapartum fetal, umbilical cord or very early neonatal blood samples'.
Leaving aside the somewhat arbitrary definition of metabolic acidosis, the reader is asked to believe that a civil court investigating a claim by a baby that he/she was damaged at birth would not 'begin to consider' the possibility of an intrapartum hypoxic event if there was no such blood evidence. If that were the attitude of the courts, the message to the doctors would be clear: under no circumstances should evidence of metabolic acidosis ever be sought or recorded! But this, of course, is not the approach of the courts. If the evidence is absent, because no blood sample was taken, the court cannot consider the evidence one way or the other; the absence of evidence is neutral. A positive finding of metabolic acidosis at or shortly after birth is suggestive of a hypoxic episode. But a normal pH and base deficit at birth does not, of course, exclude it. If the cord is obstructed and only an umbilical venous specimen is taken, pH and base deficit may well be normal, reflecting in the obstructed cord only the state of the blood entering the fetus from the placenta.
The motive of the authors seems clear enough: to persuade the courts that, without certain essential evidence, no case alleging intrapartum hypoxia as the cause of cerebral palsy should be entertained-in other words, to create a defendants' charter. It is notable that the working party of 49 comprised all doctors or scientists; there were no lawyers to guide the drafting committee on the standards applied by the civil courts throughout the developed world.
This 'consensus statement' does nothing to assist the courts in the difficult assessment of cerebral palsy causation. The document will be seen inevitably as a defendant's charter. There is, of course, an urgent need for research in the field of cerebral palsy, for much of it goes unexplained. A more balanced approach will be necessary if the debate is to be carried forward constructively.
